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would be contrary to public policy. It did give, however, to the Union 
Pacific twenty-one per cent of the Northern Pacific and nineteen per cent of 
the stock of the Great Northern. It would not have made this distribution 
had it been contrary to the statutes of the United States or of public policy 
for one railroad to hold a minority of the stock of two competing railroads 
at one and the same time. The illegality of such purchases does not begin 
until the holding is great enough 'that by its necessary operation it tends to 
restrain' trade or to create a monopoly 'and to deprive the public of the 
advantages that flow from free competition.' " B. H: 



The Right of the Federal or a State Government to Maintain an 
Action for the Recovery of Taxes. — Statutes imposing taxes generally make 
special provisions for their collection, but, nevertheless, these provisions may 
fail to accomplish their purpose; again, a tax law may provide no specific 
method for the collection of the tax. Under either condition the question is 
at once suggested, whether or not a tax is a debt owing to the government 
which imposes it, the payment of which can be enforced by the ordinary 
remedies at law. Because of the necessity, in any governmental system, of 
obtaining taxes, the answer is of considerable importance. 

The question suggested was presented squarely to the Circuit Court of 
Appeals for the Eighth Circuit, in the recent case of United States v. Cham- 
berlin et al, 156 Fed. Rep. 881. The Act of Congress of June 13th, 1898, 
provided that on a deed conveying lands the purchaser, or other person at his 
direction, should place revenue stamps of a value in certain proportion to the 
amount of the consideration for the conveyance; certain penalties were speci- 
fied for failure to attach the required stamps. Defendant's testator conveyed 
certain lands, a consideration was expressed in the deed, and proper stamps 
for that sum were affixed to the deed. The government's petition alleges 
that the actual consideration was much greater than that expressed in the 
deed, and asks judgment for the stamp tax on the difference between the real 
and the expressed considerations. The court (Hook, J., dissenting) held 
that a tax is not a debt within the ordinary meaning of the term, nor in such 
sense that an action of indebitatus assumpsit may be maintained for its col- 
lection ; there being no express authority in the statute for such a proceeding, 
the means of enforcing payment of the tax are limited to the penal proceed- 
ings contained therein. 

The authorities on the proposition are in serious conflict. It is said in 
Cooley on Taxation, p. 18, that in general the conclusion has been reached 
that when the statute undertakes to provide remedies, and those given do not 
include an action at law, then a common law action for the recovery of the 
tax as a debt will not lie. The assessment of the tax, although it may defi- 
nitely establish a demand for the purposes of statutory collection, does not 
constitute a technical judgment; and taxes are not the result of contracts 
between parties, either express or implied. See Judson, Taxation, § 398. 

This theory is supported by the decisions in City of Camden v. Allen, 26 
N. J. Law 398; Packard v. Tisdale, 50 Me. 376; Andover & M. Tump. Corp. 
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v. Gould, 6 Mass. 40; Carondolet v. Picot, 38 Mo. 125; McCracken v. Elder, 
34 Pa. St. 239. 

This doctrine, however, has two apparently weak points. (1) An 
extremely narrow and technical definition of debt; (2) An unwarranted cur- 
tailment of the attributes of sovereignty. 

In its broad sense the word "debt" includes any sort of obligation to pay 
money, and it is not confined to obligations founded upon contract. In re 
Lambie's Estate, 94 Mich. 489, 54 N. W. 173; Chalmers v. Sheehy, 132 Calif. 
459, 64 Pac. 709, 84 Am. St. Rep. 62. It is almost a general rule in con- 
struing revenue statutes that if a duty is charged on any article, the word 
"charged" means that the owner is personally indebted for that sum; and 
by the common law an action of debt is the remedy for the recovery of all 
sums certain, or capable of being made certain, whether the liability arise 
from contract or be created by statute. United States v. Lyman, 1 Mason 481, 
Fed. Cases 15647 ; Stockwell v. United States, 13 Wall. 531, 20 L. Ed. 491. 
Further, it is conceded to be a general rule that if a statute create a right 
and provide a particular remedy for its enforcement, that remedy is usually 
exclusive of others. But this is not a rule for the conduct of the state. In 
England the king is not bound by an act of parliament unless particularly 
named therein, and this rule is equally applicable to the federal and state gov- 
ernments in the United States. Actions of debt for the recovery of taxes are 
frequent in England, although parliament has provided a different remedy; 
and the prerogatives belonging to the king as public trustee enter equally into 
our political system. Savings Bank v. United States, 19 Wall. 227, 22 L. Ed. 
80; United States v. Erie Railway Co., 107 U. S. 1, 27 L. Ed. 385, 2 Sup. 
Ct. 83. 

It would seem, then, that either by the adoption of a reasonable meaning 
of the term "debt," or by a more liberal recognition of sovereign attributes, 
such an action could be maintained. A recovery has been allowed frequently 
on one or both of these grounds. After a statute has imposed a tax, the 
definite extent of the taxpayer's liability is rendered ascertainable by the 
terms of the statute itself or by an assessment to be made by the designated 
officers. The amount thus imposed and susceptible of being reduced to a 
sum certain constitutes a debt owing to the government, for which the latter 
should be allowed to maintain an action. Meredith v. United States, 13 Pet. 
486, 10 L. Ed. 258; United States v. Hazard, Fed. Cas. 15337; Dubuque v. ///. 
Cent. R. Co., 39 Iowa 56; Tax Court v. Western Md. R. R: Co., 50 Md. 274; 
Jonesborough v. McKee, 2 Yerg. 167; Succession of Mercier, 42 La. Ann. 
1 135, 11 L. R. A. 817; 8 So. 732; State v. Georgia Company, 112 N. C. 34, 
19 L. R. A. 485, 17 S. E. 10; Savings Bank v. United States, supra; United 
States v. Erie Railway Co., supra. 

The case of Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197, relied on 
in the principal case as overruling the Savings Bank Case, and frequently cited 
to the same effect, scarcely justifies the citation. It was there decided only 
that unpaid taxes were not debts owed to a city in such a sense that they 
could be reached by the creditors of the city; and it is worthy of note that 
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the court there remarked that the nature of taxes is not affected by the fact 
that in some jurisdictions an action of debt may be instituted for their 
recovery. 

The right to enforce the payment of taxes through the courts is certainly 
one which should be upheld, if possible; and the better reason, as well as 
numerous precedents, seem to do so. The logical result is well stated by Mr. 
Justice Miller in United States v. Pacific Railroad, 4 Dill. 66, Fed. Cas. 
15983, — "It is immaterial what you call the obligation of a citizen to pay his 
taxes; it is very clearly an obligation which may be enforced by the courts." 

R. M. S. 



Liability of a Life Insurance Company When the Insured is Exe- 
cuted for the Commission of a Crime. — Along with the tremendous growth 
and expansion of the life insurance business and the consequent necessity for 
expressing all the terms of the contract and reducing them to certainty it 
would seem either that the companies would before this have worded their 
policies so as to protect themselves against liability in case the insured 
should meet his death at the hands of the law, or that the courts would have 
settled that question so as to leave little room for litigation. But neither has 
been done. There are companies that do not provide against such contin- 
gencies, and the courts, although the adjudicated cases both in this country 
and in England are but three in number, are not uniform in their opinions. 
In December last the Supreme Court of Illinois decided that legal execution 
for a capital offense is no defense to an action brought by the executor of a 
deceased policy holder, the policy being silent as to such a contingency. Col- 
lins v. Metropolitan Life Insurance Company, 83 N. E. Rep. 542. (Decided 
December 17th ; rehearing denied, February 7th.) The holding is clearly 
against that of the only other cases in point : Amicable Society v. Bolland, 
4 Bligh (N. R.) 194 (1830) ; Burt v. Insurance Co., 187 U. S. 362, 47 L. Ed. 
216 (1902) ; Collins v. Metropolitan Ins. Co., 27 Pa. Super. Ct. 353 (1905). 

Aside from the insurance question involved, and the fact that it is one of 
first impression in Illinois, the case is interesting in that it brings the courts 
of two states, Illinois and Pennsylvania, sharply in conflict on the identical 
question raised in a suit between the same parties, the same case having come 
up in the latter state in 1905. The facts were as follows: One Kilpatrick, 
holding a five hundred ($500.00) dollar policy in the Metropolitan Life Insur- 
ance Company, was indicted for murder, tried, convicted and hanged. His 
executor, Collins, brought an action of assumpsit on the policy, and the 
Superior Court of Pennsylvania affirmed the decision of the common pleas 
(an appeal being taken from an interlocutory order) and held that an ordi- 
nary policy of life insurance containing no applicable provision is not a binding 
contract to insure against legal execution for crime, and dismissed the case 
without prejudice. Collins v. Metropolitan L. Ins. Co., 27 Pa. Super. Ct. 353 
(1905). In 1907 the plaintiff, Collins, actuated by zeal apparently dispropor- 
tionate to the amount involved, brought suit against the Metropolitan Life 
Insurance Company in Illinois, and in December the case reached the supreme 



